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ARGUMENT
1. The OPC's Complaint Against Ms. Bott Should be Allowed to Proceed
Before the District Court Because it is Not Barred by Rule 14-529

The OPC and Ms. Bott are advancing competing interpretations of Rule 14-529
and seek guidance from the Court to resolve an ambiguity in the construction of the rule.
While the Appellee identifies factors which weigh in favor of their own proposed
interpretation the OPC asserts that the purpose and scope of the attorney disciplinary
system, supported by sound policy considerations, favors the OPC's interpretation of the
rule.
The Appellee argues that, taken as a whole, various provisions in the Rules of
Lawyer Discipline and Disability, prescribe that the appropriate interpretation of Rule 14529 is that "discovery by anyone-by an aggrieved person or by the OPC-triggers the
statute." 1 Appellee's Brief at 14. Specifically, the Appellee argues that Rules 14-S0l(c)
and 14-510 when read together provide a "clear" meaning to Rule 14-529. Jd. The OPC
disagrees with the Appellee's assertion in this regard because the identified provisions of
the Rules of Lawyer Discipline and Disability do not sufficiently elucidate the proper
interpretation of Rule 14-529.
Rule 14-50l{c) states that "all disciplinary proceedings shall be conducted in
accordance with this article," and Rule 14-510 states that "a disciplinary proceeding may
1 Notably,

under that interpretation of the rule the OPC's case against Mr. Dahlquist would
have been preserved because the OPC opened a case within four years of learning of the
allegations of misconduct against Mr. Dahlquist.
1
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be initiated against any member of the Bar by any person, OPC counsel or the Committee
... " (emphasis added), but these two provisions do not resolve the issue before the Court
regarding Rule 14-529 in this case. Rule 14-529 states: "Proceedings under this article shall
be commenced within four years of the discovery of the acts allegedly constituting a
violation of the Rules of Professional Conduct." RLDD 14-529. The issue in this case
primarily involves a dispute regarding the meaning and scope of the "discovery" portion

~

of the rule, and not the meaning of "proceedings."2
The OPC's proposed interpretation of Rule 14-529 is that for the purposes of the

~

four-year statute of limitations the clock would begin to run when the OPC discovers the
acts constituting alleged misconduct under the Rules of Professional Conduct. Ms. Bott
argues this interpretation essentially means there is no statute of limitations, and a better
reading of the rule is that the "statute of limitations must apply to anyone with the ability
to commence disciplinary proceedings." Appellee's Brief at 13. That interpretation,
however, leads to outcomes which are counter to the goals, purpose, and intent of the Rules
of Professional Conduct and Rules of Lawyer Discipline and Disability.

~

2

As the Court is aware, there is another attorney discipline case pending before the Court
which involves many of the same issues presented in this matter. In the Matter of the
Discipline of Charles W. Dahlquist, Appeal No. 20170550 also involves a disagreement
over the meaning of "proceedings" under the Rules of Lawyer Discipline and Disability.
In this case, there is no dispute that the proceedings against Ms. Bott began when the
Wilsons and their counsel filed a notarized and verified informal complaint against her
with the OPC on March 15, 2015. In the Dahlquist matter, the OPC had initiated an
investigation into Mr. Dahlquist' s conduct prior to receiving an informal complaint from
the Wilsons and their counsel.
2
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~

First, the OPC's proposed interpretation of Rule 14-529 does not make the rule
meaningless, or completely eliminate the statute of limitations. If the OPC were to learn of
information giving rise to a violation of the Rules of Professfonal Conduct and failed to
take any action on that information for a period of four-years, the matter would be barred
by Rule 14-529. Admittedly, this is an unlikely scenario. However, it is not an impossible
scenario and it is incorrect to assert that the OPC's proposed interpretation of the Rule
creates a situation where there is no statute of limitations.
Further, the OPC, and this Court, have identified numerous hypothetical situations
where the aggrieved party would have the ability to file a complaint with the OPC, but
would have no incentive to do so (or be unaware that they could), and thus frustrate the
purpose of the attorney discipline system, or inadvertently shield attorneys who have
engaged in serious misconduct from adjudication and discipline of that misconduct. In both
this matter and the Dahlquist case the OPC presented a hypothetical involving an attorney
who misappropriates funds from a client, where the client knows about the theft, but is
convinced by the attorney to forego filing a complaint. See Appellant's Brief at 16. When
oral argument was held in the Dahlquist matter before this Court, the Court presented a
similar hypothetical involving an attorney engaging in improper sexual contact with a
~

client (a violation of Rule 1.8G) and/or 8.4(b) of the Rules of Professional Conduct), where
the client may full well know of the misconduct, and know that they could report the
conduct, but have no incentive or desire to do so.

3
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The Appellee's arguments regarding the purpose of statutes of limitation and the
generally recognized discovery rule exceptions to those statutes are well taken in the
context of conventional civil or criminal litigation (Appellee's Brief at 14-16), but they
ignore the unique context of attorney discipline matters. The statutory discovery rule would
not cover the situation described above. As the Utah Court of Appeals explained:
Although Utah law allows for exceptions such as equitable tolling, such exceptions
are narrow in scope due to the important role of statutes of limitations and "should
not be used simply to rescue litigants who have inexcusably and unreasonably slept
on their rights, but rather to prevent the expiration of claims to litigants who, through
no fault of their own, have been unable to assert their rights within the limitations
period."

~

Falkenrath v. Candela Corp., 2016 UT App 76, 18,374 P.3d 1028 (quoting
Beaver County v. Utah State Tax Comm'n, 2006 UT 6,132, 128 P.3d 1187).

For all the policy reasons the OPC has previously identified (from the American Bar
Association's strong proscription against statutes of limitation in attorney discipline
systems, to the various ways in which other jurisdictions make special exceptions to the
statutes of limitation they do have, to this Court's own opinions which recognize the
importance of the attorney discipline system), only the OPC's proposed reading of Rule
14-529 preserves the ability of the OPC to address serious violations of the Rules of
Professional Conduct which are unreported by the aggrieved parties.
Admittedly, the OPC's proposed interpretation allows a situation where an informal

Cit,

complaint is filed against an attorney for alleged misconduct which happened decades ago.
The Appellee argues that this possibility weighs so strongly against the OPC's

ew
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interpretation of Rule 14-529 that it must be rejected. Appellee's Brief at 16. The OPC
disagrees, because the Rules of Lawyer Discipline and Disability already contain
~

safeguards to protect attorneys from stale complaints. Regardless of the statute of
limitations, the OPC is required to meet an evidentiary burden before the screening panels
and the district courts. Rules 14-510 and 14-517 (b) of the Rules of Lawyer Discipline and
Disability specify a preponderance of the evidence standard for matters before the
screening panels and the district courts. If the OPC received a complaint that was years
old, and, after our investigation we did not believe we could meet our evidentiary burden
because the evidence had expired, we would decline to prosecute that case. Alternatively,
if the OPC did believe there was sufficient evidence to prosecute and went forward with
the case, the screening panels could make a determination that the burden was not met and
dismiss the case.
Additionally, Rule 14-:607(b)(10) of the Standards for Imposing Lawyer Sanctions
speaks to unreasonable delay in the disciplinary proceedings as factor to be considered as
mitigation if a respondent is found to have violated a rule. 3 In other words, if the OPC
received a complaint based upon acts with occurred a decade ago (for example), we would
still need to meet an evidentiary burden to find a rule violation, and, if a rule violation was
found, a respondent could use the age of the complaint as a factor to weigh in determining

3

Rule 14-607(b)(l0) is a factor of mitigation in the Standards for Imposing Lawyer
Sanctions and reads: "unreasonable delay in disciplinary proceedings, provided that the
respondent did not substantially contribute to the delay and provided further that the
respondent has demonstrated prejudice resulting from the delay."
5
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~

the sanction for the rule violation. We believe these safeguards in the Rules of Lawyer
Discipline and Disability and the Standards for Imposing Lawyer Sanctions weigh in favor
of the OPC's interpretation of Rule 14-529 and provide respondents with adequate
protections from stale complaints.
Moreover, the risk that respondents may be required to respond to stale complaints
as part of an OPC investigation is far outweighed. by the overwhelming policy reasons
supporting a broader interpretation of Rule 14-529. If the OPC receives a stale complaint
which can't be supported because the evidence is insufficient, and memories have faded,

~

the complaint will be dismissed or declined. A far worse outcome is for the OPC to be
prevented from fulfilling its core functions because an aggrieved party has decided to keep
wrongdoing secret or unreported4, and serious attorney misconduct is shielded from
review.

4

Again, the OPC wishes to reiterate that there are many, many situations in which the
aggrieved party may know of misconduct but fails to report the conduct to the OPC. The
OPC and the Court have already addressed a few hypotheticals, but the OPC also
encounters cases where, for example, immigration attorneys engage in misconduct and
their clients are deported, thus making it difficult to complain. Or, their clients have not
been deported but either do not know the OPC exists or are concerned that coming forward
with a complaint will have adverse effects on their immigration status. In other cases,
clients are intimidated by respondents who have engaged in misconduct and fear retaliatory
actions respondents might take if they were to complain to the OPC. The attorney discipline
system provides few incentives for complainants to provide information to the OPC. Bar
investigations do not assist in resolving any legal matters the respondent's misconduct may
have created, and they generally do not obtain a refund of legal fees through the discipline
process. The same factors which encourage civil litigants to quickly seek redress through
the courts are oftentimes not at play in attorney discipline cases, and drawing parallels
between statutes of limitation in those contexts and attorney discipline systems misses the
unique functions of attorney discipline.
6
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II.

Ms. Bott's Three Ex Parte Meetings With Dr. Boyer Need to Be
Further Addressed Before the District Court

The OPC argued to the district court that Rule 14-529 is best interpreted as placing
discovery upon the OPC and not, as the district court ultimately found, upon the Wilsons
and their counsel. However, the OPC also argued that should the district court agree with
Ms. Bott's interpretation of the Rule, the Wilsons' claims were still made within the statute
of limitations due to the timing and discovery of the three ex parte meetings Ms. Bott had
with Dr. Boyer. Because the Wilsons and their counsel did not learn about two of the three
meetings until after 2012, and they filed a complaint with the OPC in 2015, the OPC argued
that the matter should be allowed to proceed regardless of which interpretation of the Rule
14-529 the district court chose.
The Appellee's response, essentially, is that any misconduct which stemmed from
those meetings primarily was the result of the 2003 meeting, which the Wilsons knew about
in 2005, because that is the meeting from which Dr. Boyer added the addendum to the
medical records. Appellee's Brief at 18-20. Ms. Bott argues that even though the Wilsons
and their counsel did not know about the 2001 and 2005 meetings until after this Court
remanded the matter in 2012 and additional discovery was undertaken for sanctions, the
Wilsons did know about the 2003 meeting, and that is the only meeting which is significant
to the OPC's prosecution of Rule 8.4.
The OPC believes it was improper for the district court to discount the possible
significance of the 2001 and 2005 meetings when it granted Ms. Bott's motion to dismiss

7
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

the case. At this point, the OPC asks this Court to remand this matter to the district court
so that the impact and significance of the 2001 and 2005 ex parte meetings may be explored
in relation to the Rules of Professional Conduct.

CONCLUSION
Rule 14-529 is ambiguous, and the district court's interpretation of the rule runs
counter to important policy considerations which are critical to the proper functioning of
the attorney discipline system. The OPC urges this Court to clarify the meaning of the rule
and remand this case to the district court for further proceedings.
DATED June 12, 2018
OFFICE OF PROFESSIONAL CONDUCT

--

~ ~-Adam C. Bevis
Deputy Senior Counsel

~
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